
RIGHT TO E,XTERNAL LEGAL COUNSBL

The right of directors to external legal counsel appears not to have been contested in the Corpcapital
response. This omission, deliberate or otheru'ise, in no way detracts from the crucial importance of
this issue and the necessity for itto be central part of the enquiry.

It ought to be a major cause of concern to authorities and regulators that a Board of Directors,
particularly one containing three lawyers, should even consider contesting this issue. The fact that
it was contested, and the aggressive and intimidatory nature of the correspondence, is perhaps the
clearest evidence yet of the culture of the board and of the way in which the Board of Directors was
run. It also indicates the passive role played by the non-executives, and the aggressive role of the
majority of Directors, the executives. The fact that Wim Trengove, as a non-executive director and
leading lawyer, having a watchdog responsibilify over the executive directors, supported the
executives and allowed himself to be compromised on as fundamental issue as this, is a clear
indication that the concerns of executives, legitimate or not, tend to dominate and that the non-
executive directors were not properly discharging their functions. The executive directors also
include in their ranks lawyers. They too should have known better than to write such a letter. As
referred to in the letter of resignation, a judge of the I{igh Court has given his unreserved support
for a principle, namely, the right of a non-executive director to take external legal counsel. That a
non-executive director deemed it necessary to take this unusual step speaks for itself.

The only reason I can think of as to why persons with knowledge of the basic right to legal
representation should have written or been party to such a letter is that they thought they could take
advantage of my non-legal background and bully me into silence. The tone of the letter bears out
this contention. Perhaps they were also uncomfortable that another senior member of the small
legal fraternity in South Africa was now aware of what had been going on, and they did not know
rvho it was.



C O R P

14  November  2002

Nic Frangos
B u i l d i n g  1 B
The Woodlands
Woodlands Drive
WOODMEAD

Dear Nic

At the informal meeting on Friday, 25 October 2002..

You informed the meeting
advise you with regard
memorandum o f  compla in t .

You refused to disclose
consu l tan t .

tha t  you  have consu l ted  a  lawyer  to
to the matters contained in vour

to  the  meet ing  the  ident i t y  o f  the

You volunteered to disclose the ident i ty of the consultant in
conf idence to Wim alone.

Please explain why you are not prepared to al low the other members of the
board  to  know the  ident i t v  o f  the  consu l tan t .

As you are aware Corpcapital  Limited has a corporate governance committee.
I ts duty is to ensure adherence with best corporate governance pract ice. The
cornmit tee is chaired by wim Trengove sc who is amongst south Afr ica's
most senior and experienced senior counsels more than adequately equipped
to provide you with any advice you might have required with reference to the
mat te rs  conta ined in  the  compla in t .

The audit  committee of corpcapital  Limited is chaired by Tom wixley. He is
amongst  the  most  sen io r  accountan ts  in  South  Af r i ca  and is  co inc identa l l y  the
author of acclaimed publ icat ions on the subject of  corporate governance.
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Al l  o f  t he  ma t te rs  ra i sed  i n  you r  comp la in t  f  a l l  w i t h i n  t he  scope  o {  t he
ac t i v i t i es  o f  e i t he r  t he  co rpo ra te  gove rnance  commi t t ee  o r  t he  aud i t
commi t t ee .

Yo  u  we re  aware  tha t  f  he  sub jec t  ma t te r  o f  you r  comp la in t  was  h igh l y
con f i den t i a l ,  po ten t i a l l y  con t rove rs ia l  and  tha t  i t  wou ld  have  to  be  d i sc losed
fo r  t he  pu rpose  o f  t ak ing  adv i se .

P lease  i n fo rm us  i n  a l l  o f  t he  o i ven  c i r cums tances :

Why  you  chose  no t  t o  dea l  w i t h  t he  i ssues  th rough  the  ex i s t i ng
commi t t ees  es tab l i shed  by  t he  boa rd  f o r  t ha t  pu rpose .

Why you d id  no t  seek  to  es tab l i sh  the  company 's  approved
prac t ices  and procedures  fo r  d i rec to rs  w ish ing  to  take  lega l  adv ice
about  the  company 's  a f fa i rs .

Why you  d id  no t  i n fo rm the  boa rd  o f  you r  i n ten t i on  t o  consu l t  a
l awye r  w i t h  rega rd  t o  t he  company ' s  a f f a i r s  o r  you r  ac t i ons  as  a
d i rec to r  o f  t he  company  o r  reques t  t he  company ' s  pe rm iss ion  to  do
s o .

Why ,  s im i l a r l y ,  you  d id  no t  i n fo rm the  boa rd  o f  you r  i n ten t i ons  o r
reques t  i t s  pe rm iss ion  to  d i sc lose  to  such  l awye r  i n fo rma t i on  abou t
the  company  wh ich  you  knew to  be  h igh l y  con f  i den t i a l  and
po ten t i a l l y  con t rove rs ia l .

Why  you  d id  no t  a f f o rd  t he  company  the  oppo r tun i t y  t o  cons ide r
whe the r  t he  i den t i t y  o f  t he  l awye r  consu l t ed  by  you  may  be
con f  l i c t ed .

.  Why  you  d id  no t  a f f o rd  t he  company  the  oppo r tun i t y  t o  ob ta in
f rom you r  consu l t an t  app rop r i a te  con f i den t i a l i t y  unde r tak ings .

We rega rd  t h i s  ma t te r  i r - r  a  se r i ous  l i g l - r t .  Cou ld  we  p lease  have  you r  u rgen t
response .

You rs  f a i t h fu l l y

Corpcapi ta l



Build ing I B,
Tel:

N"J" F R.A \i6e)s
The Woodlands, Woadlands Drive, Woodmead, 2t S7
+27- l  l - 785  42OO -  Fax :  +27 - t  I _ZB5  4ZOg

l8 Noventber 2002

Mr J Liebesman
Corpcapital
2 Arnold Road
Rosebanl<

Dear Jeff

I received a letter from Corpcapital dated 14 Novembcr 2002 concerning my
consultations w'i th legal counsel. I t  is not clear from the signature of the docurnent
who the author is and the name has not been printecl as is customary. please advise
mc who sent this letter so that I can send a reply.

Yours sincerely

t l
A l rf  v t c

N J FRANGOS
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18 Novarnbe I ZOO?

Nic Frangos
Frx No.  (01 1)  768 4209

Dear Nic

The slgnature on the rettsr of 14 Novembet 2oc2 is rnrn., rt  wa6 writfen onbehelf lnd with thc conrcn.rus of the ,rutt aoara.

Ycurs rin66rcly
t .

\ \ r ,
,44\r \- - l  \

h BEf{JIL{EBMANN
r l
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19 November 2002

Mr E Fl ler ine
Chairman
Corpcapi ta l  L imiteo

Dear Er ic

lreceived the attached letter by telefax on 14 November 2002. The signature
was il legible and the letter does not identify its author. I accordingly r, irote tothe company requesting that the author be identif ied so that t cou'id respond.
In reply I received a telefax from Benji Liebmann confirming that the signature
on the attached letter is his, and that the letter was sent on behalf of a-nd witnthe full consensus of the Corpcapital board.

I arn both astonished and dismayed that the board of a public l isted company(particularly one which numbers among its members so many legal experts)
should even contemplate questioning the right of one of its memblrs to seekrndependent legar advice on matters which that director regards asfundamental  to the discharge of  h is f iduciary dut ies to that  company: I  do notintend to digni fy the let ter  wi th any response other than that i t ' is  my r ight  tobrief counsel of my choice, and I have chosen to exercise that right. I bJtieve
the corpcapital board should have encouraged me in doing ,oI tr1rt it hasnot, is to my mind, further evidence of an unhealthy culture and a desire toavoid any scrutiny or disclosure.

The letter is a further example of the intimidatory tactics that have been
employed against me in recent t imes. I expect you as the chairman of the
board to support my legal rights and obligations and to eliminate undue
influence and pressure. I would hope thai that process wil l start with an
unconditional apology from the board for th; letter and immediate
confirmation from the board that my rights to independent legal counsel of my
choice wil l be respected and the matter dropped.

Yours sincerely
- l
l / ., v lc

N J FRANGOS

C o p i e s t o :  J L i e b e s m a n
M Sacks
E Grolman
B Kalkoven
N Lazarus

B Liebmann
W Trengove
T Wixley



Opinion by a Judge of the High Court

Qucst ion :

Is a non cxecut ive dircctor of a publ ic company ent i t led to scek independent legal
advice on issucs concerning thc company n,here fcels hc needs such advice in
order to execute his or her l iduciar l '  responsibi l i t ies?

Most certainly'. lle .veek.s odvicc in hi.s par.sonal capacily in order Io clo hi.s duty.
[Ie is per.sonally liublc if he ,simply acquiesces y,hc.n he knov,.s or ought Io knov,
beltar
He mu.vl be encouroged to uct at all times in the be.st inlere.\t rf rhe Conqtanl,.
I{e i.; also obliged to Iake reasonahle sleps to a.scertain thc true fact.s.

Is he under an1'  obl igat ion to requcst the companl ' 's J lermission and/or to
disclosc to thc cornpanlr  thc ident i ty of his legal advisor?

Jtlo and lr{o.

Is such consultat ion covered by the normal larvyer/cl icnt conf idcnt ial i ty?

Very dc.finitely.

I f  you n'ould prcfcr not to dcal rr ' i th this I  rv i l l  certainl l 'understand.

I oppreciate.rnur (:oncern ltut huve no proltlcm vith general a.s opltosed to.specifc
advic:c to identifietl rccipient.s. The onsy,e rs are general and altply in all
circuntslance.s. I have rut idea v,ho ma),naed thc udvice ond o.ffer it as general
advicc.


