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In preparing this report:

1.1 1 have read paragraphs 1,2, 3,4,5,7,9,10, 11, 21, 22 and 25 of the “List of Possible
Adverse Findings” delivered to Corpcapital by the inspectors (“the List™).

1.2 I have read the board’s letter of 14 November 2002 and the draft letter of 11 May 1999
referred to in paragraphs 7 and 9 of the List.

1.3 I have read relevant extracts from KPMG’s letter to Corpcapital dated 9 February 2001,
KPMG’s “Fair and Reasonableness Report” to Corpcapital Limited dated March 2001,
KPMG’s letter to Corpcapital dated 5 September 2001 and Deloitte & Touche’s letter to
Corpcapital of 5 September 2001.

1.4 I have read a draft written response by Corpcapital to the factual assertions to the relevant
passages of the List and I have discussed the relevant facts with representatives of

Corpcapital.
15 1 have read Licbmann’s memorandu’m dated 5 November 2001.
1.6 I have undertaken the following relevant research.

T have reviewed King I (1994) and King II (2002), the UK’s Cadbury Report, the Hampel
Report, the Combined Code, articles from Harvard Business Review (over the period
1995 to date), Global Proxy Watch (from 1997 to date), Harvard Business Review on
Corporate Governance (2000), JSE Listings Requirements, the US’s Sarbanes-Oxley Act,
South African surveys on Corporate Governance and Compliance compiled by KPMG,
and sundry reports on Moneyweb. I have made extemsive use of certain of the above
publications and research in the preparation of this independent report.

The following is my abbreviated Curriculum Vitae:

I hold the following degrees (B.Com (1975), MAS (1981, Illinois, USA), D.Com (1989), as well
as diplomas and certificates.

I am a Chartered Accountant, having qualified in 1978, and have previously been Executive
Director of The Independent Development Trust where I was, amongst other activities, responsible
for the Internal Audit and Investments Portfolios (1992 to 1998). Prior to that, I was Professor and
Head of the Department of Accountancy at the University of Durban-Westville (1978 to 1992). |
have also lectured to students at the Universities of Natal, Witwatersrand, Pretoria and Unisa.

I have participated in seminars, both locally and internationally, on a range of topics, including
accounting, auditing, internal auditing, risk management and corporate governance. [ have also
published widely.

Presently, 1 am the Patron of the Institute of Internal Auditors South Africa, and a member of the
King Committee on Corporate Govemance, the Securities Regulation Panel, the Corporate
Govemance Forum and the Institute of Directors. 1 was appointed as Chairperson of the
Ministerial Panel for the review of the regulation of accountants and auditors, by the Minister of
Finance in 2002.
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Previously, I served as a non-executive director of Eskom {1985 to 1992), SABC (1989 to 1992),
Powertech (1992 to 1995), Kersaf (1999 to 2002), SISA (2000 to 2002), eic.

I am currently a non-executive director of Old Mutual South Africa, the South African Reserve
Bank, J D Group, SAPPI, Mustek, Unitrans, Mutual & Federal, Kumba Resources and Steinhoff
International Holdings. [ also chair or serve on the audit, risk nomination and remuneration
committees of these boards and on a number of listed companies and public sector corporations.

Presently, I consult in the arcas of Corporate Govemnance, Compliance, Internal Control and
Audit, Risk Management and technical accounting and auditing matters.

I pm widely regarded as an expert on the financial and corporate governance of public companies
aﬁ smnilar BodiEs

T My-advice with TSlcrence to these matters is extensively sought. Apart from
the companies on whose boards I sit and with regard to whose affairs I consequently advise and
direct, I have given advice to a wide range of South African entities from South African National
Treasury, Department of Defence, South African Police Services, Legal Aid Board, Pareto
Limnted, Comarr Limited, Sasfin Limited, Harmony Gold Mine, THETA, NURCHA, NEMISA,
SAA, Transnet, Eskom Pension & Provident Fund, Transmed, Transnet Pension & Provident
Funds, SAFCOL, etc. on the subject of financial and corporate govemance. As a result, I have an
intimate knowledge of the issucs facing cntties, particularty Soufh African entities, and the
current state of financial and corporate govemance affairs. My knowledge and experience is both

academic and practical.

This is an independent report. I have no relationship with Corpcapital or any of its directors.

In Part I of this report I deal in general terms with relevant principles and philosophies of financial
and corporate governance. In Part IT of this report I deal with the specific issues raised in the list.
In Part II of this report I summarize my conclusions.

PARTI1

6.1 Corporate Governance, worldwide, has been and remains an evolutionary process.
Compliance with prevailing standards must therefore be assessed at the relevant time. In
South Africa King I was introduced in 1994. Tts recommendations were significantly less
demanding than King IT which was introduced for financial years commencing on or after
1 March 2002. But King [ was significantly more demanding than the inarticulate
standards that preceded it.

Companies are not able or expected to implement every tenet of best Corporate
Govemnance from their inception and in a single stroke. They are expected to adopt the
principles and put in place a stratagem to fulfil the requircments and recommendations
and then dihgently implement the stratagem. It is readily agreed that the developments of
the last few years have led generally to improved corporate governance and sharcholder
communication. Much progress has been made and most would agree that it has had a
beneficial effect on corporate governance and disclosure.
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62

63

64

6.5

Good corporate governance is important to an investor’s perception of the company. At
its core, corporate governance is not about power but about ensuring that decisions are
made effectively. :

621 King II provides what can be regarded as the seven characteristics of good
corporate governance:

= Discipline

*  Transparency

*  Independence

= Accountability

*  Responsibility

=  Faimess

= Social Responsibility

Boards need to be seen to comply at more than a superficial level:

63.1 The Board is responsible for the successful perpetuation of the corporation.
That responsibility cannot be relegated to management.

632 A long-standing concern of both managers and directors is where to draw the
line that separates management and board prerogatives.

Every listed company should be headed by an effective board which should lead and
control the company.

64.1 Ap effective board needs authority — the aunthority to act as a governing body,
and to make key decisions — but also the power to see that sepior management
1s accepting and implementing its decisions.

There should be a procedure agreed by the board for directors in the furtherance of their
duties to take independent professional advice if necessary at the company’s expense.

65.1 In the increasingly complex environment in which directors operate, occasions
may arise where they need to seek legal or financial advice in the furtherance
of their duties. They should always be able to consult the company’s advisors,
but in certain circumstances it may be appropriate for them to seek independent
advice.

65.2 Agreed procedures should be laid down, for example in a board rcsolution, in
the Articles, or in the director’s letter of appointment.

653 Some companies that I am associated with have it as part of the procedure that
directors consult the Chairman, for example, before taking independent
professional advice. Other companies have a choice of directors (including at
least one non-executive director) who could be consulted.
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6.6

6.7

654 A director must keep in mind that board decisions are taken collectively and it
will be accepted that he/she was party to the decision unless otherwise
indicated. Should a director disagree with a decision or course of action which
has been adopted by the board, there arc a number of steps that can be taken.

6.54.1

6542

6543

6544

6545

Concemns must be voiced at the meeting, extra information sought,
and if the director is still dissatisfied, he/she must ask that those
concerns be recorded formally in the minutes.

A detailed memorandum can be compiled and sent to the other
directors and a request for professional advice can be made.

If the concem arises between meetings, the chairperson can be
approached to convene a special meeting to discuss the issue. If the
chairperson is not willing to do so, the articles of the company must
be examined to ascertain if an individual director has the power to
call a meeting,

Should the situation be deemed serious enough to warrant it, the
director could consider raising the matter with shareowners at a
general meeting, although shareowners do not have the power to
overturn a decision which has becn taken validly at a board meeting.
However, the board is likely to take note if the majority of the
sharcowners have indicated their support for the action taken.

As a last resort, a director can issue a statement to the shareowners
explaining his/her position, and resign. This is a very serious step,
and professional advice must be sought to ensurc fiduciary duties,
confidentiality and responsibilities are not breached.

All directors, both executive and non-executive, should bring independent judgement to
bear on issues of strategy, performance, resources (including key appointments) and
standards of conduct.

There should be a clearly accepted division of responsibilities at the head of a company,
which will ensure a balance of power and authority, such that no one individual has
unfettered powers of decision (Paragraph 1.2 of the Cadbury Code).

6.7.1 In my view, it is vital for the Chairman and the CEQ as well as all the directors
to have a close working relationship, which is why the chemistry among them
is S0 important.
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6.8

69

w\,

10;

The board should include a balance of executive and non-executive directors (including
independent non-executives) such that no individual or small group of individuals can
dominate the board’s decision taking. King II recommends a majority of non-executive
directors, of whom sufficient should be independent of management so that shareowner
mterests (including minority interests) can be protected. The board should include non-
exccutive dircctors of sufficient calibre and number for their views to carry sufficient
weight in the board’s decisions.

68.1

682

The board should be small enough to be a cohesive group. Its members
understand their common objectives and are willing to dedicate the time to
accomplish them. They recognise that their primary obligation is to monitor
the company s management and performance, not to manage the company.

King II states that procedures for appointments to the board should be formal
and transparent, and a matter for the board as a whole, assisted where
appropriate by a nomination commiftee. This committee should constitute
only non-executive directors, of whom the majority should be independent, and
should be chaired by the board chairperson.

The mix of directors between executive and non-executive directors varies. Large
companies often have equal numbers of executive and non-executive directors. However,
the boards of smaller listed companies tend to have a smaller proportion of non-
executives. The Cadbury Report stated that ... the calibre and number of non-executive
dircctors on a board should be such that their views will carry significant weight in the
board’s decisions™.

69.1

6952

Although the balance between insiders and outsiders has improved in recent
years, many boards, particularly those of small companics, continue to be
populated with members of management.

Some commentators argue that additional members of management should be
included on boards in order to acquaint outside directors with a cross-section of
senior personnel.

The majori i should be inde management and free

from any busmess or other relationship which could matenally jnterfere with the

T

expression of their independent judgement.

6.11

The question of independence is clearly a vexed subject.

6.11.1

6.11.2

6.11.3

Independence is at the heart of the non-executive role and both the Cadbury
Committee and the Committee on Corporate Governance recognised this.

Independence has its roots in the integrity of the individuals concerned — as
Polonius said to Laertes “... This above all: to thine own selfbe true ",

Independence is a judgemental issue and many corporate governance
commentators have their own idea of what constitutes an independent non-
execulive director. What one person considers to be independent, the next
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6.12

6.13

6.14

6.15

person might not. However, it is reasonable to suggest that shareholders and
other stakcholders cxpect independent directors to be free of personal and
commercial connections with the company of which they are a director.

6114 Opinions may differ, but most people would agree that the following criteria

are indicative of an absence of independence:

6.11.4.1y former executive status,

6.11.42] employee of the company;

6.11.43 ) long-term association with the company;

6.11.44 | close family relationship with an executive director;

6.11.45 ] representative of a major shareholder.

6.11.5 Share ownership is not per se an indication of an absence of independence. To
the contrary share ownership is encouraged as introducing 10 the board the
interests of shareholders generally. Independence may be lost if the share
ownership is dominant (a controlling share) or results in significant influence.
Asarule of thumb, significant influence arises with ownership of 20% or more
of the shares, but it is, in each case, a question of fact. It is unlikely that a
sharchalding of fess than 20% would represent significant influence unless
there are specific facts showing otherwise.

Though it is for the board to determine which directors they consider to be ‘independent’,
it does not follow that sharcholders should necessarily accept the board’s view.
Shareholders may well draw their own conclusions as 1o the independence, or otherwise,
of the non-executive directors, and this may well influence their voting decisions.

With this in mind, several bodies have provided guidance to assist directors, shareholders
and others in determining which directors might be considered independent. Tests for
independence have been issued by PRO NED, PIRC, and Hermes, amongst others.

The board should be supplied in a timely manner with information in a form and of a
quality appropriate to enable it to discharge its duties.

6.14.1 Company management has an obligation to provide the board with appropriate
and timely information, but information volunteered by management is
unlikely to be enough in all circumstances and directors should make further
enquirics where necessary. The chairman should ensure that all directors are
properly briefed on issues arising at board meetings.

6142  The legal duties of directors are the same — whether executive or non-
executive.

There should be a formal and transparent procedure for the appointment of new directors
to the board.
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6.15.1

6.15.2

The Cadbury Committee recommended that companies establish nomination
committees, but did not make it part of its Code of Best Practice. The
Committee on Corporate Governance has shown its support for The Cadbury
Committee endorsement and recommended that such committees be accepted
as best practice with the provisio that small boards may prefer to fulfil the
Junction themselves.

King II states that board committees should, as far as possible, only comprise
members of the board. It may be necessary, where certain board committees
Julfil a specialised role, to co-opt specialists as permanent members of such
committees but this should be the exception rather than the rule and they
should comprise a minority on the committee. Of course, in order to ensure its
effective functioning, a committee will of necessily from time to time have fo
call on specialised skills to assist it with its deliberations and decisions.

6.16  The level and make~up of remuneration.

6.16.1

6.16.2

6.163

6.16.4

6.16.5

Levels of remuneration should be sufficient to attract and retain the directors
needed to run the company successfuily, but companies should avoid paying
more than is necessary for this purpose. A proportion of executive directors’
remuneration should be structured so as to link rewards to corporate and
mdividual performance.

The remuneration committee should provide the packages needed to attract,
retain and motivate executive directors of the quality required.

Directors’ remuneration policy and disclosure has been, and will continue to
be, a sensitive subject. The publication of the King II Report and the JSE
Listings Requirements, the widespread debate it has generated and the adoption
of many of the recommendations has radically altered the way directors’
remuneration is reported and has also significantly extended the infonmation
available to shareholders.

tDisclosure is one thing, but at the same time it is clear that shareholders are,

more than ever before, Willing o question remuncranon packages which they
do not consider to be in the best infercsts of their company.

Shareholders are entitled to expect directors’ remuneration to be sufficient to
attract, retain and motivate executive directors of the quality required but not
more than is necessary for that purpose. The key to this is to provide packages
that:

6.16.5.1  link rewards to both company and individual performance;

6.16.52 align the interests of directors and shareholders in promoting the
company’s progress.

6.17  Remuneration committees should judge where to position their company relative to other
companies. They should be aware what comparable companies are paying and should

Z#F
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6.18

6.19

620

621

6.22

623

624

6.25

6.26

take account of relative performance. But they should use such comparisons with caution,
in view of the risk that they can result in an upward ratchet of remuneration levels with no
corresponding improvement in performance.

The purpose of performance related remuneration is to encourage continuing
improvement in performance over time. It is important that bonuses do not become a
guaranteed element of remuneration and that is why rewards under all such schemes
should be subject to challenging performance criteria.

The widespread existence of annual schemes suggests that remuneration committees
believe that annual bonuses continue to have a role in executive remuneration. Certainly
they can be a usefil management tool. In the right circumstances, they can encourage and
reward aspects of performance that are different from those encouraged by long-term
incentive schemes. However, there is evidence to suggest that directors are increasingly
being encouraged to abandon annual bonuscs in favour of longer term benefits such as
long-term incentive plans and share option schemes.

Traditional share option schemes have been criticised because, depending as they do on
changes in the share price between two points in time, they often result in gains that have
nothing to do with the directors’ performance but reflect exercise price discounts, general
price inflation, general movements in the share prices of a whole sector.

be granted or issued with an exercise price less than the prevailing market price at the

\Unless approvced by shareholders, options, warrants or other rights over shares must not
ime the exercise price is determined.

King [ states that where it
of prior sharecowner approval. Details of the share options of each executive and non-

executtve director who stands to benefit from such proposal skould be provided and
should be subject to shareowner approval individually by each director.

Companies should establish a formal and transparent procedure for developmg policy on
executive remuneration and for fixing the remuneration packages for individual directors.
No director should be involved in deciding his or her own remuneration.

Remuneration committees should consult the chairman and/or chief executive officer
about their proposals relating to the remuneration of other executive directors and have
access to professional advice inside and outside the company.

The chairman of the board should ensure that the company maintains contact as required
with the principal shareholders about remuneration in the same way as for other matters.

The company’s annual report should contain a statement of remuneration policy and
details of the remuneration of each director.
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6.27

6.28

6.29

630

631

632

633

634

6.26.1 The board should report to the shareholders each year on remuneration. The
report should form part of the company’s annual report. It should be the main
vehicle through which the company reports to sharcholders on directors’
remuneration.

6.262 The report should set out the company’s policy on executive directors’
remuneration, It should draw attention to factors specific to the company.

6263 King H states that companies should provide full disclosure of director
remuneration on an individual basis, giving details of eamings, share options,
restraint payments and all other benefits.

Companies should be ready, where practicabls, to enter into a dialogne with institutional
shareholders based on the mutual understanding of objectives.

It is not easy to do the right thing all the time. We operate in a world where pressure to
cffect change quickly and meet aggressive targets is intense.

Corporate behaviour nceds to go beyond mere compliance with laws and regulations,
which at best is a minimum standard. Our society expects companies will treat
employees, customers and other stakeholders farrly.

i Directors themselves have ethical obhgatlons to the company and to one another.
M,‘Aﬁ__ .

‘ It 1s difficult if not 1mpossxb1e to do the nght thmg 1f a board is dysfunctlonal
\______._“

RPN

The ascendancy of shareholders n most developed countries, including South Africa, has
led more and more managers to focus on value creation as the most important metric of
corporate performance. Is this good? The evidence seems to point in the direction that a
shareholder value focus not only is good for shareholders (a group that increasingly
includes all of us) but also good for the economy and other stakeholders.

The ability to manage value is an essential part of developing sound corporate and
business strategics — strategies that create value for sharcholders and mamtain an
advantage in the market for corporate control. Managing value is not a mysterious
process. Valuation techniques and approaches can be complex in their details, but are
relatively straightforward in their objectives and applications.

The value of a company’s shares in the stock market equals the intrinsic value based on
the market’s expectations of future performance, but the market expectations of future
performance may not be an unbiased estimate of performance:

6341 The returns that shareholders earn depend primarily on changes in expectations
more than actual performance of the company.

6.34.2 Shareholder valuc in the stock market is the ultimate output measure of a
company’s performance.
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6.35

636

637

638

The true value negotiated between parties on a willing buyer willing seller basis may
differ from other values as it is dependent upon considerations, including but not limited
to, relative positions of strength, emotive issues, differing views of trading projections,
different assessments of risk, warranty conditions, etc., all of which can only be
determined through a process of negotiation.

The issue of the availability of a sufficient pool of experienced non-exccutive directors in

South Africa has been debated from time to time. While the situation is improving

through decisive actions being taken by various bodies, it is not ideal and still has some
ay to go. These difficulties cannot be ignored in assessing a company’s Corporate
overnance standards.

There are no rules for how board meetings should be conducted or how directors should
act. But there are commonalties among highly effective boards. These boards:

minds, and pursue isSues [0 theil appIOpIAe CONCIusion. — Therc 18 also

cohesiveness 1n objective and method.

637.1 /Have an atmosphere of openness and trust. Directors feel free to speak their

6.37.2 Established roles that are understood and embraced. Directors bring fresh
1deas and constructive tension and feedback. The CEQ seeks out and values
the board.

6373 Balanced thought and thoroughness with speed and decisiveness. Sufficient
thought and creativity arc brought to decisions on strategy and major
programmes, and good chemistry and trust enable the company to seize
fleeting opportunities where necessary.

{ Those who choose to violate the norms of boardroom debate by aggressively and

persistently challenging corporate leadership ~ run the risk of finding themselves isolated

land, in time, replaced. Without an established forum for vigorous debate, serious

concerns either simmer in one-on-on¢ discussions outside the boardroom or boil over in
messy and destructive confrontations, often in the full glare of the media. Both outcomes
arc unacceptable. As a result, outside board members secking a change in strategy or,
perhaps, leadership should be wary and tread carcfully, with proper support, advice and
guidance.

7 PART Il

71

In paragraph 1 of the List the inspectors record the possible finding that Grolman and
Liebmann were executive directors of Corpgro once they became cxccutive directors of
old Corpcapital.

The Companies Act does not make the distinction between executive and non-executive
directors. The distinction lies in the realm of corporate governance and practice. The
King Codes made rccommcndations as regards the distinguishing features. The
distinction as to whether a director is executive or non-executive is, in the end analysis,
factual. A director who is a full-time employee and executive director of a subsidiary is
highly unlikely to qualify as an executive director of the parent unless there is an express

ZL'/
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clear agreement between the subsidiary, the parent and the director in question to that
effect.

For a director to be executive he must have executive rights and obligations to the
company in question. Remuneration is not an essential element but its absence is a very
strong indication that the director is not executive.

On the facts given it would be mappropriate in my opinion to find that Grolman and
iebmann were executive directors of Corpgro after they became executive directors of

old Corpcapital.

72 The mspectors indicate a possible finding that none of the non-cxecutive directors of
Corpgro was mdependent. No reasons are given. It can only be assumed that the reason
for this possible finding 1s that:

. Messrs Ellerine, Frangos and Grolman represented shareowners in Corpgro.
. Liebmann received fees from Corpgro as its attorney.

. After they became executives of old Corpcapital (a subsidiary) Grolman and
Liebmann lost their independence.

! In_my opinion, Grolman apd Licbmann lost their independence when they became
[ executive directors of a subsidiary, old Corpcapital.

7 King 1 expressly states that non-executive directors who have a contractual nexus with the

having thereby lost their independence. It expressly envisages that a non-executive
director would be regarded as independent even if he represents a holding company or
major investor provided only that he has no executive responsibilities in the company.

\"Nﬁ company for reward or acquirc sharcs by independent means shoulde regarded as

King I was the standard that applied for the life of Corpgro (King II came into effect for
financial years commencing on or after 1 March 2002). Consequently. Ellerine an

Frangos were independent non-executive directors for the entire life of Corpgro and

| Groiman and Liebmann were independent non-executive directors of Corpgro until they
became executive directors of old Corpcapital.

73 The mspectors express the possible finding that the board of old Corpcapital did not
comply with the recommendations of King L.

Old Corpcapital was an extremely young company. It was for almost its entire life, in a
state of significant uncertainty following the delay i obtaining Ministerial approval for
its acquisition of control over Corpcapital Bank. For the reasons set out in Part I of this
report, old Corpcapital’s failure to fulfil the requirements of King I must be assessed in
context. Moreover the non-compliance was plain to see for any shareholder or potential
sharcholdcr. WiH reference to the specific non-compliance:

S
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74

King I did not require a majority of non-executive directors. It only required a

minimum number of non-execufive directors. Old Corpcapital did not comply

with the minmmum number recommended. The principle of good corporate

governance requiring more non-executive directors than executive directors i

accepted worldwide. There are numerous examples of highly successful, well
governed companies worldwide which have a majority of executive directors.
Many commentators prefer such a board structure. The majority of small listed
companies had a majority of executive directors at the comparative time.

King I expressed a preference for the separation of roles of chairman and CEO.
During the subsistence of King I this preference was widely unfulfilled by many of
South Africa’s most successful and best run companies (including [mpenal,
Kersaf, JD Group, Bidvest, Massmart, Angloplat, Anglogold, Iscor, etc.). As of 15
March 2004, 28 of the 420 companies listcd on the JSE Securities Exchange
missed a January 1 deadline to separate the roles of chief executive and chairman.
Old Corpcapital regarded Grolman as the best choice for executive chairman.
Given the prevailing circumstances of old Corpcapital, this view was easily
justifiable. I am unaware of any criticism having been levelled at the company by
commentators or shareholders as to his role at the time.

{1 am sympathetic to old Corpcapital’s difficulty in populating its board with contributive

non-executive directors at a time when it could not give any assurance as to the tenure of
such appointment or the future strategic direction of the company to any prospective
appointee. [ do not think it realistic to expect old Corpcapital to have been able to attract
qualtity, contributive non-executive directors in those circumstances.

The inspectors express the possible finding that (new) Corpcapital did not comply with
King Il during 2001/2002 in that its non-executive directors did not comprise a majority.

[ agree with this conclusion. However, such conclusion ought to be qualified with the

following recognitions:

"

"

A number of JSE companies are still not compliant, mcluding Bidvest, JD Group,
[llovo Sugar, etc.

An examination of the boards of banks, including Nedcor and Investec, will reveal
room for improvement.

Corpcapital’s corporate governance in all other areas had much to commend it.
There was clearly a high consciousness for the achievement of optimum corporate
governance. A review of its audited financial statements in that regard speaks for
itself.

Corpcapital was committed to expanding its non-executive board. It achieved
significant success in this regard, particularly as to the quality of its non-
executives.  Corpcapital patently did not ascribe to compliance with the
requirements of corporate govemance for appearance purposes without seeking
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7.5

7.6

77

substantive and valuable input from its non-executive directors and its compliance
efforts.

In paragrap@f the List the ispectors express the possible finding that management
failed to promptly deal with Frangos’ request for information,

‘A non-executive director is entitled to information. He is entitled to receive it promptly

but not, m my opinion, at the expense of the best management and administration of the |

company’s operations. A non-execufive director who has requested informationr should
acknowledge that it may under special circumstances take a back seat in favour of
management’s attentions to the company’s day to day affairs where this is warranted.
Indeed, the non-executive director should encourage this. Frangos had to be aware that
thc company was facing the small bank crisis at the relevant time. He ought to have been
giving the executives support and encouragement to deal with the dire issues facing the
company, not distracting it with his personal requirements. 1 can sec no substantive basis
on which there was urgency for Frangos to receive the information.

The question of whether or not the delay was acceptable was the subject of a thorough ‘

investigation by the other non-exccutive directors, They came to the conclusion that the
executives had acted properly and did not fall to be castigated. In my opinion, the other
non-executive directors were well equipped to consider this matter and their actions and
findings cannot be faulted.

In my opinion, if there was a delay in providing the information, it was excusable in light
of the prevailing circumstances.

In paragrap@f the List the inspectors indicate a possible adverse finding regarding the
tone and message of the board’s letter of 14 November 2002 to Frangos.

The letter takes, in my view, a_justifiable stand in response to Frangos’ improper,
uncollegial and unexplained conduct. 1t is plain that the relationship between the board
and Frangos had by this time deteriorated irretrievably. The letter was in these
circumstances, in my opinion, apt. It expressed the views of the board unequivocally.
Frank communications between board members is to be encouraged.

In paragra@ the List the inspectors express possible findings regarding the
appropnatene the content of Liebmann’s draft letter of 11 May 1999 and his decision
to put his thoughts in writing.

aving read the letter I find that it goes no further than expressing the views of a group of
Irectors in response to a letter written by the chairman of the holding company and it is
not, as such, improper or inappropriate.

iThe draft letter was prepared with a view to it possibly forming the basis for a reply and
‘to facilitate discussion amongst the directors involved. That is a legitimate purpose.

The draft letter served a good purpose in the running of the affairs of the company and
‘good govemance. It facilitated full discussion and gave Liebesman a clear point of
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7.10

reference for purposes of his subsequent discussion with Frangos. These discussions
proved successful and so I believe that the letter served its purpose.

It is plain from the draft letter that there was much to be questioned about Frangos’
conduct, as evidenced by his letter. In my view, the directors responded in a controlled
and constructive fashion to issues which they regarded as.insulting and_improper on the
part of Fgmgos.

———— T 1A

In my experience, it is often the case that in putting to writing one’s thoughts, one
crystallizes the issues and purges emotions which might otherwise adversely influence
reactions, particularly at the personal level, as I believe evidently occurred on this
occasion,

In paragraph 10 of the List, the inspectors expressed the potential finding that the view
expressed by Licbmann in his memorandum of 5 November 2001 is that in general non-

executive directors should ot play a role m hixing the remuneration of executives.

Having studied the lett{r; Ido ilot find that it expresses this view in any way.

From the letter, it is patent that the author of the memorandum appreciates the conflict of
interest inherent in executives fixing their own remuneration. I have dwelt with this
aspect in Part I of my response.

’ 1t is also apparent from the letter that the author addresses the specific difficulty faced by
l the company in that the proposed chairman of the remuncration committee was not
considered to be an appropriate appointee.

The fact that the author recommends consuitation with the author of the King Code in an
teﬂ'ort to resolve the impasse, demonstratcs a commitment to best corporate governance.

In paragrap@ the List, the inspectors express the possible finding that the subject of
individual disélosure of executives’ remuneration in 2001 was a case when the non-
exccutives “stood up” to the non-executives and that the executives, instead of accepting
that the non-executives would not always agree with them, persisted with their criticism,
using intemperate and inappropriate language.

In 2001, there was no obligation to disclose individual executive remuneration. To do so
was merely discretionary. Very few companies did so. None of Corpcapital’s peers, to
my knowledge, did so. Therefore, the decision to do so by Corpcapital went beyond what
was regarded as “proper disclosure” and the decision put them at risk of adverse criticism
if commentators regarded their remuneration as being high because they had no
benchmark to compare it to.

At that time, a very critical and negative attitude prevailed in the media with regard to
executive remuncration, generally (post the Nail and Nedcor/Dimension data issues).
Similarly, there was a generally critical atmosphere amongst the media, with regard to the
conduct of the affairs of Corpcapital, whether justified or not. It was therefore in my
opinion a difficult environment into which to introduce the subject of individual director’s
earnings.
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It appears to me that the executives were persuaded by the non-executive directors to go
ahead with the disclosure, even though, on a count of hands, the exccutives could have
outvoted the non-executives. The executives acted properly and with g grace in

| acceding to the non-executives’ views.

It transpired that the company was criticised with regard to the remuneration of the CEQ,
as the executtves had previously contemplated would be the case. The executives brought
this to the attention of the board. This was a natural reaction. I did not find their
language or method for doing so mapproprate,

believe, and it is the consensus opinion of commentators on corporate conduct, that open
and frank discussion amongst board members is to be encouraged. Irefer to this aspect in
Part 1 of this report.

I also believe that every company has its own culture. In this case, on the evidence of the

remaining directors, Wmdmmmmmmmm

_Inappropriate in its language. For my own part, as a director of many companics, I did

not find the reaction inappropmate.

e T

711 Im paragra;@the inspectors indicate a possible finding that the tensions generated by
remuneratioirexposed a structural weakness in the board.

1 do not find any evid i i han i riate
or the good management of the company. Tensions with regard to executive

remuneration are common, if not inevitable. There are cases on record, here in South
Africa as well as elsewhere (of Dick Grasso’s pay on the NYSE) confirming this tension.

I do not believe that the tensions arose because of the lack of independent directors (as
previously stated. There were independent directors and true non-executive directors)
played a part. The remuneration tensions were clearly the product of differences in

opinion and philosophy on the subject. They were also, in my view, the product of
JFrangos’ percetved prejudices on the subject.

‘The issue about the re-pricing of share options illustrating any structural weaknesses is

f' subject to debate. The fact that Ellerine and Frangos could not benefit from a re-pricing
crcated a healthy difference of interests between them and any of the other directors. A

l structural weakness would exist if all of the directors stood to gain from a re-pricing.
Then the interests of sharcholders would not be protected. 1 refer to the principles
considered appropriate in Part [ of this report.

Since it is clear, in my view, that Corpgro had independent directors and true non-
executive directors, it cannot correctly be said that Corpgro wounld have benefited from
having these. They had them and they benefited from them as is plainly evident from the
numerous debates which are the subject of the inspectors’ investigation.

-My understanding 1s that Ellerine’s resistance to thc appointment of more non-executives
directors was motivated by the knowledge that the board was going to be reconstituted as
soon as the merger took place. In my view, that would be a reasonable approach to take.

256




Corpcapital Group of Companies
Investigation Report by Dr Len Konar
Page 17 of 21

7.12

In paragrapgz ¢ inspectors cxpress possible findings about the general status of
Corpcapital’s Torporate governance. In doing so, I respectfully believe that the inspectors
have not correctly characterized the nature of what is corporate governance and what
amounts to the business and operations of a company. As I have said in Part I, corporate
governance cannot lose sight of the primary function of a board of directors, namely to
manage the company in order to provide the best possible economic return to
shareholders.

! Whether Liebesman had a tarnished reputation or otherwise is not necessarily a question
of corporale governance. Lhis 1s a question of opinion and tHat s~ busimess-deviston -~
taken by the board. Shareholders have the opportunity to express their views about the
board’s decision regarding the selection of the CEQ, either when the company meets in
general meeting or sharcholders may call a specific meeting for the purpose. If_g

! company chooses the wrong CEQ, it makes a bad business decision but its corporate

{ governance 1s not thereby mmpaired” T T T T T T s e

$ ;

T S —

In this case, Licbesman was appointed by the board after due deliberation. His
appointment was public. His history and reputation was public. Sharcholders could have
but did not express contrary views to the board’s decision to appoint him, Ldo not beli i_¢\_l_e->
there was any corporate governance failure with regard to the appointment of Liebesman _

Similarly, it cannot be said that the appointment of Frangos as chairman of the
remuneration committce was a corporate governance failure even though it may well have
been a poor business decision.

As previously stated, Corpgro had independent directors and Grolman and Liebmann
were indeed non-executive directors.

I refer to what I have said previously about the constitution of the old Corpcapital board
and the new Corpcapital board during the period 2001 to 2002. I do not believe that any
substantive criticism is appropriate.

Difficulties in attracting good executive directors is not a corporate governance flaw. It is
evident that effort was made and a level of success was achieved. Corpcapital was
insistent on contributive directors. As I have said in Part I of this report, South Africa has
a paucity of available good quality non-executive directors. It is a problem faced by
many companies. It is understandable that the problem was that much greater in the case
of Corpcapital because of the controversy that faced the company. This cannot be laid at
the door of corporate governance. It is also evident that Corpcapital recognised its
reputational shortcoming and actively took steps to address it. In my opinion, criticism of
its corporate govemance is not called for.

As I have stated, the primary objective of the board is to deliver economic rewards to its
shareholders. If the presence of executive directors enhances this objective, then
removing those executive dircctors for the sake of complying with corporate governance
recommendations regarding the balance of the board, would violate the board’s principal
purpose.  Corpcapital regarded the presence of its executive directors to be best
management of the company for the benefit of sharcholders at that point in time. It would

15 F
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therefore have been a failure in its duty to remove executive directors simply to balance '

the board.

The fundamental propositton is that a board must serve its primary purpose of delivering
economic reward to its shareholders and it must do so by the application of good
corporate governance, but not so that the latter undermines the former.

As previously observed in my report, the tensions regarding remuneration are not unusual
and were not of an order that I regard as being destructive.

Any negative perceptions of Corpcapital as a consequence of the disclosure of individual
remuneration, justified or unjustified, cannot be portrayed as a corporate governance
failure. It is the role of the remuneration committee to determine executive remuneration.
In Corpcapital’s case, the remuneration committee did so and there is no one amongst the
remuneration committec saying that cxecutives were overpaid. That commentators in the
media may have this view has no impact on corporate governance.

that companies can do little about as long as the remuneration committee gives the matter
proper consideration and the executives arc paid according to the recommendations of the
remuneration committee, there can be little corporate governance complaint.

Commentators have this view about many executives of public companies. It is a view \

The same applies to public perceptions of greed. Such perceptions are often misguided
and in this case it seems clear that they were fuelled by misinformation purposefully fed
into the market. It is not justifiable to hold Corpcapital’s corporate governance
accountable for this. Again, as long as the remuneration was determined on the
recommendations of the non-exccutive remuneration committee and the company bona
fide believed that the remuncration was fair, there is little corporate governance criticism
to be had.

In the case of Corpcapital, the remuneration committee was a non-cxecutive committee f
comprising strong minded and independent directors who had no benefit to gain or other
reason to allow excessive remuneration.

Adversarial discourse amongst directors is normal and to be encouraged in order to
achicve lively debate on issues. Whether the language and manner of dealing with each
other is appropriate or not depends entirely on the particular culture and ethos of the
company. There is, I think, the suggestion that the way in which the directors of
Corpcapital dealt with cach other fell foul of their culture or was seen by the majority of
the directors to be inappropriate. It lies only with the dircctors to determine what is
appropriate and what is inappropriate because it is they who must decide whether the
manner of dealing with each other is constructive.

Trust amongst directors is fostered by openness and frankness. |

Teamwork amongst directors is the product of uniform objectives and recognition of the
board’s principal responsibilitics to shareholders.
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estimated value of Netainment was R24im.

In pmgrap@ the List, the mspectors indicate possible findings with reference to
KPMG s role in the merger.

In my capacity as a director of companies [ have frequently dealt with auditors, valuators
and other expert opinions given to companies for a variety of purposes. I know and
understand the qualifications and disclaimers that are common to the work of these
parties.

Having read all of KPMG’s written communications in this regard, it is clear to me that
KPMG valued Netainment in March 2001 and thereafter for the purposes of determining
the swap ratio and for the purpose of issuing their fair and reasonable letter in September
2001.

It is equally clear to me that in valuing Netainment KPMG reviewed Corpcapital’s
valuation of Netainment. This review formed an integral part of KPMG’s own valuation.
In my opinion, no other reasonable conclusion from the documentation can be supported.

I say further that a review of somebody else’s valuation, in this case KPMG’s review of
Corpcapital’s valuation, coupled with an expression of opinion that the reviewer agrees
with the reviewed valuation (or doesn’t) amounts in itself to a valuation.

A valuation is no more than an expression of opinion as to the estimated value of an asset.
I refer to this in Part I of this report._Plainly, KPMG expressed their opinion that their

|

[N SOV

It is common practice for valnators not to undertake an independent due diligence to
facilitate their valuation, but rather to rely on factual information provided to them for the
purpose of the valuation and to say that they have done so. It would be extremely unusual
for a valuation to be based upon an independent due diligence.

What is clear is that KPMG undertook a great deal of due diligence with regard to the
valuation itself, as distinct from the underlying facts. That is clear from their own
documentation.

On a plain reading of Deloitte & Touche’s letter of 5 September 2001, they are
representing that they reviewed what they believed to be an mdependent valuation by
KPMG of Corpcapital and its underlying investments. This would necessarily have
included its investment in Cytech, as one of the more significant investments. I do not
believe that Deloitte & Touche’s letter admits any other interpretation.

The disclaimers that are made by both Corpcapital and KPMG are standard practice
amongst persons issuing valuations. These disclaimers do not undermine the valuation.
Their purpose is to limit legal liability ansing from the valuations. That is my
understanding of such disclaimers which 1 encounter frequently and invariably in
situations such as these.
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PART N1
Anising from the aforegoing the following is my summarized conclusion:

8.1 It ts imperative for boards to be seen to be fulfilling their legal and fiduciary duties in
whatever sphere they may arise.

82  Boards are seeing unrelenting demands on their boards’ time and energy to fulfil ever-
rising stakeholders’ and regulators’ expectations.

8.3  Directors, more than any other group, have an extraordinary opportunity to enhance
sharcholder value through their diligent and proactive oversight. Directors can make a
difference, but — like any worthwhile endeavour — doing so is not easy. Unless board
members work well together, the company will not gain the requisite benefits. In today’s
world, the right board membership, with the right dynamics, can make all the difference.

84 It is now widely appreciated that the King Codes (I and IT) have been responsible for a sea
change in the rok in which non-executive directors can play in the workings of corporate
boards.

85 Boards are under pressure to fulfil ever-rising stakeholder and regulator expectations and
to do more to promote the future prosperity of their companies.

8.6 Boards are like fire departments: they are not needed every day, but they have to perform
effectively when they are called upon to do so. In my long experience, | have observed
that in good times corporate governance is largely irrelevant, but in bad times it is crucial.

87 Good corporate governance is a powerful force to build business excellence. It elevates
board competence and guides teamwork. The greatest gain is for shareholders.

SPECIFIC COMMENTS
9.1 The list of possible adverse findings by the commissioners is wide-ranging.

9.2 The need for Corpcapital to comply with the recommendations of King I was appropriate j
(although not specifically mandatorily required in terms of the recommendations of the
then Johannesburg Stock Exchange). Its reasons for not doing so immediately are
understandable, given the uncertainly of the award date of its banking licence by the
Minister of Finance.

93  The new Corpcapital did not comply with King II during the period 2001/2002, however,
as I have stated in Part 1, King II was not applicable to the 2001/2002 period. The
application of King II was effective for financial periods commencing on or after 1 March
2002, and peer group companies began implementing its recommendations on a phased
basis.

94 \Liebmann’s letter of 11 May 1999 used strong language about Frangos. The sharing of his l

views with his collea@'Ts to be welcomed. The question of whether he should have |
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9.10

9.11

done so orally or reducing those thoughts to wrting is appropriate is a vexed question.
There is, in my view, no right or wrong answer to the approach. In given circumstances,
either approach would be appropnate.

Best practice commends Remuneration Commuittees to be exclusively populated by
independent, non-executive directors. However, the practice still prevails where
executives are members of remuneration committees of JSE Listed companies today, and
needs to be regularised.

was not obliged to do so, and the vigorous debate of the executives not to do is not
unexpected. It is gratifying to note their agreement to do so, albeit with trepidation as to
the possible consequences.

Although Corpcapital disclosed individual director’s remuneration voluntarily in 2001, it {

Option re-pricing has its critics. Due process needs to be applied in its consideration and /
approval,

The level of appropriate remuneration for executives is a contentious subject, and it would
be difficult, if not impossible, to reach consensus thereon.

The 1ssue of tarnished corporate rcputations and the forgiveness thereof by the investing
public is an individual, subjective decision. Sharcholders vote with their feet!

Corpcapital’s corporate governance structures were not ideal but evolved over a peripd of
tune. _With hindsight, 1t is true now that a greater degree of urgency could have been

plied to the balance of its board by the introduction of more non-executives,
ippicc 1o the ba

The issue of valuations is subject to challenge and debate. The global experience is that
there is no unanimity on the subject, and changing facts and circumstances will dictate
negotiated values.




