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Dear Sirs
Corpcapital Inspection in terms of section 258(2) of the Companies Act
1. We act on behalf of Mr Nic Frangos (“our Client").

2. 1t has come to our attention that Corpcapital intends to move an application ("the
Application”) in the Transvaal Provincial Division to, inter alia, compel the release of the
report ("the Report’) prepared by Advocate J Myburgh SC and Professor K Prinsloo
("the Inspectors") pursuant to the Inspection in terms of section 258(2) of the
Companies Act into the affairs of Corpcapital, ("the Inspection"). A copy of the
Application was delivered to our offices on Thursday 16 September 2004 as a courtesy
by Deneys Reitz Attorneys, acting on behalf of Corpcapital. As you will no doubt have
noted, our Client was not cited as a party in the Application.

3. In considering whether or not the Minister should oppose the Application our Client
respectfully requests the Minister to have regard to the matters set forth in this letter.

These matters fall into two parts. The first part relates to a concern as to the legal basis
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8.1

for the Application and the precedent that a successful application would set. The
second relates to our Client's own position vis a vis the publication of the Report and the
matters to be considered by the Minister in exercising his discretion.

We are concerned that the Application is an attempt by Corpcapital to place pressure on
the Department of Trade and Industry ("the Department") and the Minister of Trade and
Industry ("the Minister") to release the Report urgently, at the expense of any
consideration of the Report by the Department and the Minister, as is statutorily required
in order to enable the Minister to exercise his discretion in terms of section 261(2) of the
Companies Act 61 of 1973, as amended, ("the Companies Act") and to the prejudice of
our Client's rights. (We refer in this regard to paragraph 20 of the founding affidavit of
Wixley in the Application). |

Our Client, as the initiator of the Inspection, remains supportive of the release of the
Report as required by section 261(2) of the Companies Act. However, our Client's
position remains that the Report must receive proper consideration from the Minister
and the Department and that the Minister must exercise his discretion under section
261(2) of the Companies Act in an informed manner. Only once he has done so should
the Report be released. In this regard we wish to record a number of issues that we

submit should be taken into consideration by the Department and by the Minister.

In terms of section 261(2) of the Companies Act the Minister has a discretion as to
whether the report of the Inspectors is to be printed and published in whole, in part or
not at all — the section states that the Minister

‘may direct the Registrar to cause any such report to be printed and published".

(Our emphasis).

The publication may also be directed by the Minister to be limited as regards the content
and medium of publication. The Minister's power as regards publication is discretionary

and must be exercised with reference to the public interest.
It appears from the Application that Corpcapital contends that:-

the Minister has an absolute and unqualified obligation to direct the Registrar, in
terms of section 261(2)(a) of the Companies Act, to send a copy of the Report to

Corpcapital and a similar absolute and unqualified obligation under section
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8.2

10.

261(2)(b) to furnish a copy of the Report to any member of Corpcapital on payment
of the prescribed fee; and

the Minister is not entitled to delay compliance with the above obligations whilst the
Minister considers the Report and exercises the discretion conferred on him by

section 261(2). (See Wixley loc. cit. supra).

We do not agree with the above interpretation of section 261(2) of the Companies Act.
We submit that should a copy of the Report be made available to Corpcapital or any
member of Corpcapital in terms of section 261(2)(a) and (b) of the Companies Act,
before the Minister has applied his mind and exercised his discretion to cause all or part
of the final Report to be printed and published, this will have the effect of undermining
the Minister's discretion. If the Report is made available to Corpcapital and its members
before the Minister has exercised his discretion on how much of the Report (if any) may
be made public, it can be assumed (given the intense media interest in this matter) that
the entire Report will find its way into the public domain. If this happens, as seems
likely, any decision by the Minister to restrict publication of the Report will be superfluous

and our Client will be prejudiced as a result.

It can hardly have been the intention of the Legislature to confer a meaningless
discretion on the Minister and we accordingly submit that the proper interpretation of
section 261(2) of the Act is that the obligations imposed on the Minister by sections
261(2)(a) and (b) only arise once the Minister has exercised the discretion conferred on
him by the section. We submit that our interpretation of the section is reinforced by the
fact that there is no time prescribed by section 261(2)(a) or section 261 (2)(b) within
which the Minister must discharge his obligations. Furthermore we submit that it could
hardly have been the intention of the Legislature to compel the Minister to release a
report before he has had an opportunity to check whether the report conforms to the
mandate provided to the inspectors, whether the inspectors have addressed all the
issues required to be addressed by them and whether the Minister is satisfied that the
process followed by the inspectors was fair. By way of an example, the Minister in
applying his mind to a report, may wish the inspectors to comment further or re-examine
a particular issue. On Corpcapital's interpretation of Section 261(2) of the Companies
Act this would not be possible.
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1.

12.

13.

14.

15.

We submit that it would sceverely prejudice the proper conduct of future inspections if
Corpcapital's interpretation of the section were to be upheld, and that for this reason
alone the Application should be opposed.

Turning to our Client's concerns regarding the timing of the release of the Report, we
record that we have already drawn the attention of the Minister to a number of issues of
concern to our client. These include our Client's concern as to whether the Inspectors
have confined their findings to the mandate that was given to them, and matters arising
out of the possible inclusion in the Report of findings relating to the alleged character
and alleged motive of our Client. We attach the relevant comespondence for your

convenience, and reiterate the concerns expressed therein.

In addition to the concerns expressed in the attached correspondence, it has recently
come to our attention, through the Application papers and through the media, that
Corpcapital obtained reports from four experts including the dean of Oxford University's
Business School, Professor Rory Knight, a local IT analyst, "online gambling expert"
Sheldon Cohen and professional valuator Sean Meyersfeld. The testimony of these
experts was not disclosed to us in the course of the Inspection and none of their reports

or evidence was ever made available to our Client for comment or rebuttal.

During the course of the Inspection, the Inspectors agreed to refer to our Client, for
comment and rebuttal, any relevant evidence submitted to the Inspectors by or on behalf
of Corpcapital, including expert reports. To the best of our knowledge, all the expert
reports that were submitted by or on behalf of our Client were made available to
Corpcapital for comment and rebuttal. Further, Advocate Myburgh SC, in a letter dated
13 May 2004, (in response to our Client's objection that our Client's Counsel's opinion
recording some of the possible adverse findings against our Client had been made

available to Corpcapital) stated:

"The Inspectors do not apologise for making the Submissions (of the counsel
appointed by your Client) available to Corpcapital. Corpcapital was entitled to
comment on the Submissions" (our emphasis).

We submit that if the Inspectors regarded Corpcapital as being entitled to comment on
the submissions of our Client's experts, our Client was equally entitied to comment on
the submissions of all of Corpcapital's experts. With respect to the experts identified in

the Application and in recent media reports, this right was not afforded to our Client.

WEBBER WENTZEL BOWENS



Page 5.

The Department: Trade and Industry

16.

17.

Prima facie this omission substantially impairs the integrity and fairness of the Inspection
with respect to one of the most important issues considered by the Inspectors, namely
the investigation into Cytech and into the valuations of Cytech conducted by Corpcapital.
The prejudice to our Client is aggravated by the fact that Corpcapital and its
representatives rely, in their media campaign, heavily on the opinions of these experts.

Given the above-mentioned circumstances, our Client is of the view that fairness
demands, even at this late stage, that the Inspection be re-opened and our Client be
given access to the reports and evidence of these experts, so that he can consider such
evidence and respond to it if necessary. Our Client would however be prepared to
modify his position on this issue if he was assured by the Minister that the evidence of
these experts was not relied upon in any way by the Inspectors at arriving at their final
conclusions, as expressed in the Report and that the views of these experts were not
preferred over the views of our Client's experts, Messrs Collett and Abrahams.

In the circumstances we would be gratefu! if the Minister would advise us, as soon as
possible, whether the Inspectors have relied on the views of the Corpcapital experts
referred to in paragraph 13 and whether the Minister intends to oppose the Application,
to enable us to advise our Client as to the possible courses of action open to him and to

enable him to consider his position.

18. All our Client's rights are reserved.

Yours faithfully

o
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WEBBER WENTZEL BOWENS



WB WEBBER WENTZEL BOWENS

10 Fricker Road lllovo Boulevard
Johannesburg 2196 South Africa
P O Box 61771 Marshalltown 2107
Docex 26 Johannesburg
Telephone +27 11 530 5000
Facsimile +27 11 530 5111
The Minister WWB Mobile 083 900 8000

The Department: Trade and Industry 8:::2: }ZL ig; 11 238 Zg:g
c/o Ms L van Zyl E-mail john@wwb.co.za
Website www wwb_co.za
Fax: (012) 394 2511
(3 pages)
Your reference Our reference Date
Mr J M Bellew 5 October 2004

1274185

CONFIDENTIALITY NOTE: This fax contains confidential information intended only for the person/s to whom it is addressed.
Any other recipient is not entitled to read the rest of this fax or disclose its contents to any person, or take copies, and is
requested to notify us immediately by fax or telephone at the numbers listed above and we will reimburse the costs of doing so.

Dear Sirs

TRANSMITTED ON.Z

Corpcapital Inspection in terms of section 258(2) of the Companies Act

1. We refer to your letter dated 30 September 2004, sent in response to our letter of 22
September 2004.

2. We regret to advise you that you have misconstrued our request contained in our letter
of 22 September 2004. It is not the intention of our client to obtain inside details of the
report, merely to ascertain whether or not the views of the Corpcapital experts referred
to in our letter of 22 September 2004 have been relied upon by the inspectors or not.
This question goes to the heart of whether or not the concept of procedural fairness has
been followed by the inspectors and therefore whether or not the integrity of their report

has been impaired.

3. As you are aware, Mr Neil Lazarus, acting on behalf of the board of directors of
Corpcapital, has made a strong statement in the media to the effect that not only will

Corpcapital be cleared by the investigation, but he quotes no fewer than four experts on
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10.

whom Corpcapital have relied on the Cytech matter to assert that Corpcapital followed

proper procedures in the way in which it valued and accounted for Cytech.

It is an obvious inference from what Mr Lazarus says that the testimony of these four
experts was provided to the inspectors, and we must assume that the inspectors have

paid some attention to these opinions.

At the outset of the process, and in a discussion between our Mr Bellew and Ms
Geissler representing our client, and the inspectors, Mr Bellew made a point of
discussing the right of rebuttal as an integral and important part of the process. The
reason why he did so was because of the unsatisfactory experiences of our client during
the Payne enquiry. Mr Payne had assured our client, in front of two witnesses, that the
full right of rebuttal would be given on any material evidence. Our client had insisted on
this right because Mr Payne had been appointed by, and was paid by, Corpcapital. In
the event, Mr Payne did not comply with this fundamental condition in any single
instance, thereby fatally impairing the integrity of his investigation. Advocate Myburgh
SC similarly assured Mr Bellew that the inspectors would refer any material evidence

submitted by Corpcapital, to our client and his advisers for rebuttal.
In Mr Lazarus’ own words, the evidence of the four experts is material.

Our client was not given the opportunity of commenting on the evidence referred to by
Mr Lazarus. Not only does this raise serious questions about the process, but it also
brings to the fore the question whether or not there is other relevant evidence which the

inspectors have not made available to Mr Frangos.

If indeed the inspectors have received testimony from the four experts referred to by Mr
Lazarus, and such testimony has influenced their findings, it will have impaired the

fairness of the process.

In the event that fair process has not been followed by the inspectors in relation to the
Cytech issue, we submit that it remains within the Minister's power to re-open the
inspection and to direct the inspectors to allow our client and the independent experts,
Messrs Abrahams and Collett, to comment on and rebut if necessary, the submissions

of Corpcapital's experts.

A failure on the part of the Minister to respond to our client's request for information

regarding the process followed by the inspectors in compiling their report will place our
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client in the invidious position that he must either simply abide by the findings contained
in the report (notwithstanding possible breaches of fair process), or approach the High

Court for appropriate relief, at this juncture.

11. If the press reports are true (which is within the Minister's knowledge but not that of our
client), our client will suffer irreparable prejudice if the report is indeed published in the
absence of fair process on the central issue of Cytech. With this in mind, the Minister is
again requested to advise us in unambiguous terms by no later than close of business
on 8 October 2004 whether or not the "expert" views of Corpcapital experts were
provided to the inspectors, and whether or not the assertions made publicly by Mr
Lazarus are with foundation, and if so, whether the Minister intends to re-open the
inspection and to direct the inspectors to allow our client and Messrs Abrahams and

Collett to comment on and rebut, if necessary, the submissions of Corpcapital's experts.

12. In the absence of a timeous reply from the Minister our client will assume, reasonably
we submit, that fair process in respect of the Cytech issue has not been followed by the
inspectors, and we will advise him accordingly. Our advice in this regard will include the
launching of an application in terms of which the High Court will be requested to order
the Minister to re-open the inspection and to direct the inspectors to allow our client and
the independent experts - Messrs Abrahams and Collett to comment on, and rebut if

necessary, the testimony of Corpcapital's experts on the central issue of Cytech.

13. The application launched by our client will include a request for a punitive costs order
against the Minister based on the simple contention that the Minister has failed to play
open cards, thus driving our client into a situation where the true facts can only be
assumed on the basis of press reports and appropriate relief sought on the basis of such

assumptions.

14. Our clients right in regard to the mandamus application launched by Corpcapital under

case number 24281/04 are reserved until we hear from you.

15. We look forward to hearing from you by no later than close of business on 8 October
2004.

16. All our client's rights are reserved.

Yours faithfully -
BER WENTZEL BOWENS
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